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OPPOSITION OF SPRINT CORPORATION

Sprint Corporation ("Sprint") hereby opposes the June 28, 2001 petition of TDS
Metrocom, Inc. ("TDS Metrocom”) for stay of the Commission’s Seventh Report and Order,
FCC 01-146 issued April 27, 2001 in this proceeding (Seventh Report).' Sprint respectfully
requests that the petition be denied and in support thereof states as follows.

TDS Metrocom is the latest so-called competitive local exchange carrier ("CLEC") that
seeks to have the Commission stay the Seventh Report which become effective on June 20, 2001,
8 days before TDS Metrocom filed its petition. Previously, on June 18, 2001 MPower and North
County ("MPower/North County") filed a stay petition with the Commission. Four days later on
June 22, they filed an emergency motion for a stay pending judicial review or in the alternative
expedited consideration with the D.C. Circuit. TDS MetroCom’s petition here came two days

after the Commission submitted its opposition to the emergency stay motion and on the same day

I AT&T and Sprint have petitioned the U.S. Court of Appeals for the District of Columbia

Circuit for review of the Seventh Report. AT&T v. FCC and USA, Case No. 01-1244 and Sprint
v. FCC and USA. Case No. 01-1263. In addition, two CLECs -- MPower Communications and
North County Communications -- have jointly filed a Petition for Review of the Seventh Report
with the D.C. Circuit. MPower and North County v. FCC and USA. Case No. 01-1280.
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that the Court entered an Order in which it denied the motion in its entirety finding that the
petitioners had not satisfied the stringent standards required for a stay or expedition. Order filed
June 28, 2001 in Case No. 01-1280.

Grant of the stay, of course, would enable TDS Metrocom and all other CLECs to
continue to exploit their market power to the detriment of the IXCs and the IXCs customers in
the provision of switched access to IXCs by charging rates above the already generous
benchmark switched access rates prescribed by the Commission in the Seventh Report. But, the
grant of a stay is clearly unwarranted since TDS MetroCom has failed to meet the stringent
standards required to secure such relief. See, e.g., Washington Metropolitan Area Transit
Commission v. Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977). TDS MetroCom’s
arguments here are similar to those set forth by MPower/North County in their stay petition to
the D.C. Circuit. In fact, TDS MetroCom relies upon the MPower/North County motion for a
stay in support of its petition here. Petition at 1-2. The Commission argued to the Court -- and
the Court agreed -- that those arguments did not justify a stay. The Commission should reach the
same conclusion here.

As was the case with the MPower/North County petition, TDS MetroCom’s "arguments
on the merits ignore much of the pertinent analysis and discussion in the FCC’s Order. and in any
event are unavailing.” Response of FCC in Case No. 01-1280 at 2. TDS MetroCom’s claims
that 1t is likely to prevail on the merits because the Commission’s benchmark rate levels failed to
take into account the alleged higher costs of CLECs. that. like TDS MetroCom. serve small- to
medium-sized markets. But as the Commission explained to the Court. the Commission found
that no CLEC submitted any cost information that would justify their rates and instead simply

relied upon general assertions that their costs were higher than those of the incumbent LECs.



Response of FCC in Case No. 01-1280 at 10. A review of TDS MetroCom’s comments and
reply comments in Docket 96-262 confirms the Commission’s finding in this regard.” In fact,
TDS MetroCom’s petition here continues to ask that the Commission accept on blind faith that its
costs are higher than the incumbent LEC simply because it is serving small-to medium-sized
markets. Given its failure to supply any data to support its claim of higher costs, TDS MetroCom
“should not be heard to complain about the Commission’s methods" in setting the benchmark
levels. Response of FCC in Case No. 01-1280 at 10. In any case, as the Commission found in
its recent decision in AT&T v. Business Telecom Inc. (EB-01-MD-001) and Sprint v. Business
Telecom Inc. (EB-01-MD-002), Memorandum Opinion and Order, FCC 01-185 (released May
30, 2001) at 20-22, costs are not relevant in determining reasonable access rates in instances
where there 1s a market failure and the Commission, consistent with its statutory responsibilities,
finds it necessary to constrain the exercise of monopoly power by CLECs. See also Response of

FCC in Case No. 01-1280 at 12.

- TDS MetroCom complains that the Commission's failed, contrary to Section 553 of the
Administrative Procedure Act. 5 USC §553(c), and Section 1.425 of the Commission's Rules, 47
CFR §1.425 to consider TDS MetroCom's misgivings about the benchmark rate of 2.5 cents
recommended by the ALTS as applied to CLECs serving smaller cities and did not consider TDS
MetroCom's alternative plan. According to TDS MetroCom. its reply in which it discussed the
ALTS plan and presented its alternative plan was filed electronically on January 28, 2001. but
was somehow omitted from the Commission's ECFS database for this proceeding and therefore
not even read by the Commission. Petition at 5-7. TDS MetroCom does not explain how it
knows that its reply comments were omitted from the ECFS database for this proceeding. Sprint,
for one, was able to secure a copy of TDS MetroCom's reply comments from the ECFS database
for this docket. Nor does TDS MetroCom explain why it believes that the Commission did not
take into account its alternative plan. The Commission may not have specifically mentioned
TDS MetroCom's alternative proposal in the Seventh Report. but this hardly constitutes
reversible error. In any event. the substance of the TDS MetroCom's proposal here, i.e., a higher
rate for CLECs operating in small and medium sized markets was considered and rejected by the
Commission in its evaluation of the rural exemption. See Seventh Report at 74 (rejecting
proposal to have the rural exemption apply to all customers "living outside density zone | of the
nation'’s top 50 metropolitan statistical areas (MSAs)").



TDS MetroCom’s claim that it will suffer irreparable harm if a stay is not granted is also
baseless. TDS MetroCom’s argument here is based on the assertion that its "revenue streams and
operating margins will be immediately and drastically reduced,” thereby jeopardizing its "ability
to attract capital” and its expansion plans. Petition at 10, 11. The difficulty with TDS
MetroCom’s argument here is that the courts have long held that this type of alleged economic
loss does not, in and of itself, constitute irreparable injury so as to justify a stay. See, e.g.,
Wisconsin Gas., et al. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985). See also Response of FCC
in Case No. 01-1280 at 14-15. 16-17. TDS MetroCom’s further claim that it will be unable to
attract customers especially if it has to raise its end user rates to make up for the reduction in
access revenues from the IXCs, id. at 13, is speculative and unsupported. If TDS MetroCom
cannot sustain its market presence charging the Commission’s generous "safe harbor" rates, its
failure would be the product of a flawed business plan, not Commission action. Moreover, there
is nothing in the Seventh Report that "require[s] the CLECs to raise their end user rates," and that
in any case, the CLECs "have no right to any competitive advantages resulting from an old
regime, and their loss of any arbitrage opportunity is not a cognizable injury." Response of the
FCC in Case No. 01-1280 at 17.

Finally TDS MetroCom’s argument that a stay will not harm other parties and would be
in the public interest is fanciful. As the Commission explained to the Court, "[a] stay would
perpetuate excessive CLEC access charges that undeniably injure all the IXCs and their long-
distance customers.” Id. at 17. Moreover because it "would leave in place distorted market
signals that may encourage CLECS to enter markets for the wrong reasons and with the wrong

customer emphasis,” a stay is simply not in the public interest. Id. at 17-18.



In short. TDS MetroCom does not come close to satisfying the standards for securing a
stay and its petition her must be denied.
Respectfully submitted.
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